rule. There never were any forms of action in equity, and hence their abolishment does not affect the pleading in equity cases. If we eliminate from the nine parts of the classic bill in equity all except the stating part and the prayer for relief, we have the essentials of a Code complaint. The formal address is not provided for and accordingly disappears. The same thing is true in regard to the introduction. If any allegations in reference to the parties are necessary, they will be incorporated in the statement of the cause of action as was done in declarations at law.
Charges of evidence have been eliminated because discovery is to be obtained by a different method. Charges to anticipate and avoid a defense are not longer necessary or proper 6 because a special replication is now available as in actions at law. The formal jurisdiction clause never served any useful 7 purpose, and has practically disappeared from the modem bill.
It has no place in a Code complaint. If the substantial allegations do not disclose a case within the jurisdiction of equity, they are not helped by the pleader's bare assertion of the lack of an adequate remedy at law. The common conspiracy clause has long since disappeared in practice. The interrogatories have no place in a complaint for relief, because discovery is no longer obtained by the answer, except so far as an answer under oath to a verified complaint may be thought to give discovery by its explicit admissions required by Section 40.
The prayer for process has not been provided for, and will naturally disappear as it has in other Code states. Process will issue as at law for the persons named as defendants in the caption.
The stating part of the bill was not always plain and frequently far from concise.
Lack of clarity was the fault of the pleader and not due to defects in the rules of equity pleading. Prolixity so often cumbering the bill at an earlier period frequently irritated the common law pleader who characterized it as a thrice told tale. But equity cases frequently arise out of complicated transactions, and an adequate statement of them can not be compressed into the limits of a declaration in trover or a common count in assumpsit. In short, the bill in equity, wherf stripped of its non-essentials, becomes the somewhat simpler Code complaint.
Nor will the equity pleader find many new difficulties on the problem of parties, because in the main the sections on parties are little more than reenactments of the ordinary equity rules with which he is familiar. (1914) .
Neither the Act nor the Rules undertake to define necessary or indispensable parties. Such question must be determined by the old practice, whatever it was.
The provisions of Section 25, that, "Where a complete determination of the controversy can not be had without the presence of other parties, the court may direct them to be brought in," merely restates a doctrine with which equity pleaders have been familiar since the days of Lord Hardwicke.
The provisions of Section 23 on the joinder of plaintiffs that, "All persons may join in one action as plaintiffs, in whom any right to relief in respect of or arising out of the same transaction or series of transactions is alleged to exist, whether jointly, severally or in the alternative, where if such persons had brought separate actions any common question of law or fact would arise," is new in phraseology, but contains very little that is new in substance.
Where the right to relief was joint, joinder was always proper, and necessary 8 except where the refusal of one to join forced the others to make him a defendant. The case of complainants with several rights to relief growing out of the same transaction or series of transactions and involving common questions of law or fact which it was desirable to settle in one action rather than in several, finds abundant illustration in the familiar joinder of judgment creditors 9 in one suit to set aside a fraudulent conveyance and apply the property to the satisfaction of their respective demands, or in the joinder of separate creditors"° to obtain a receivership of an insolvent corporation.
We have long been accustomed to the joinder of separate" property owners in a suit to abate a common nuisance, or prevent the pollution or diversion of water.
Such cases clearly fall within the terms of the statute-the claims to relief are several. Each could maintain a separate suit. The claims have a common origin, in the fraud of the debtor, the insolvency of the corporation, or the creation or continuance of the nuisance. There can be little doubt but that wherever joinder of persons with several rights was per-missible under the old system, it is equally permissible under the Civil Practice Act. And conversely it seems probable that where a joinder was not permissible under the old system, it will not be permissible under the new, because the Act adopts the limitation of a common question which was evolved by the equity courts. The history of the New York Code and of the English rules shows that courts accustomed to the former equity rules and impressed with the practical considerations upon which they were based were not inclined to depart from them where the language of the statute did not clearly force an innovation. The joinder of persons claiming in the alternative seems to be new, and the decisions under similar provisions are too few to enable us to predict the proper application.
Section 24 on the joinder of defendants places them in three categories. i. Any person may be made a defendant who is alleged to have or claim an interest in the controversy. This is familiar to the equity pleader. Such claimants were always proper parties, and sometimes necessary, depending on the nature of the claim and whether conceded or disputed, and what was sought to be accomplished by the suit. The questions involved here and the rules for their solution are beyond the scope of this paper.
2. Any person may be made a defendant who is necessary for a complete determination of any question involved in the suit. This is the old and familiar problem of necessary or indispensable parties. The Civil Practice Act has adopted the preexisting rules.
3. Any person may be made a defendant against whom a claim is asserted, whether jointly, severally or in the alternative, arising out of the same transaction, etc.
The language here is strange, but as applied to equity cases, there seems to be little change. If persons were jointly 2 liable it was as necessary to join them in a suit in equity as it was at law.
Equity always permitted the joinder of persons severally liable in a proper case, and sometimes required it.
We are familiar with suits to enforce the separate liabilities of stock- (1912) . courts of equity permitted joinder because it was practically desirable to determine once and for all the actual condition of the stream, and the responsibility for its polution, with all of the alleged tort-feasors before the court, instead of separately, since the inevitable attempt to shift responsibility would force a consideration of the conduct of each.
If cases where joinder has long been recognized as proper and desirable do not readily fit's into one of the categories of Section 24, it will doubtless be pointed out that Section 24 was not designed to restrict permissive joinder sanctioned by the former practice.
Does Section 24 permit a joinder of defendants in equity cases where a joinder would not have been possible under the former system? That question can not be answered at the present time. If, in any given cases, the court can see positive advantage in joinder as compared with the probable complications likely to, arise, the language is loose enough to permit an extension of the rules of joinder. If the disadvantages outweigh the probable advantage the court will not be forced to go against its practical judgment.
Little difficulty may be expected in the defensive pleading. The demurrer has been abolished in name and the general demurrer has been abolished in fact. Section 45 provides that all defects in pleading heretofore attacked by demurrer shall be attacked by motion, which shall point out specifically the defects complained of. Pleas in abatement may be set up as formerly, or they may be incorporated in the answer.
All other defenses are to be made by answer, except that a defendant may make certain specified defenses by motion and affidavits under Section 48. Much learning on the subject of pleas becomes useless. The courts will no longer struggle with vexed questions as to when a plea requires a supporting answer, and when an answer overrules a plea.
There never was a general issue in equity pleading, and its abolishment works no change. The requirement that the answer admit or deny specifically each allegation of the complaint is not a novelty in equity pleading. But the pleader should remember that a failure to deny or to deny sufficiently now operates as a constructive admission 6 as at law. The requirement that affirmative defenses be specifically pleaded has always been the equity rule.
is It might be difficult to fit into this classification such a case as Mayor of York v. Pilkington, i Atk. 282 (Ch. 1737) (defendants severally and independently interfering with an alleged prescriptive right of the complainants), or Seattle Taxicab Co. v. De Jarlais, 135 Wash. 6o, 236 Pac. 785 (1925) , commented on in 20 Ill. Law Rev. 294 (1925) (suit to restrain defendants from independent similar acts of unfair competition).
16 See C.P.A. § 40(2), that every allegation not explicitly denied shall be deemed admitted.
The cross-bill becomes the Code counterclaim, which need not be germane to the complaint, because Section 38 permits any cross-demand of whatsoever nature, whether legal or equitable, to be set up in any action.
The old controversy as to whether the cross-bill was germane to the bill will cease to cause trouble, though there can be little practical advantage in interposing a counterclaim which has no relation to, and can not affect, the claim set up in the complaint. The general replication disappears and a special reply takes its place as at law.
Thus the new equity pleading is undoubtedly simplified. The defendant loses one advantage-he can not obtain a dismissal of the complaint for want of equity if it states a sufficient case at law. If the objection can not be cured by amendment, the case will be transferred to the law side.
At law some of the changes are more startling to the common law pleader. A fairly competent pleader should find no difficulty in framing a good complaint at law.
The abolishment of forms of action frees him from any risk in the selection of the appropriateform of action, but it does not obviate the necessity of a correct analysis of his case. It is just as necessary today as formerly to determine the elements essential to any given liability, because these must be stated if he would enforce that liability. The Code does not authorize a recovery on an unpleaded' 7 cause of action.
If he would recover damages for the breach of a contrdct, he must state in substance whatever it would have been necessary to state in a corresponding declaration in' 8 special assumpsit.
If. he would recover damages for a personal injury caused by the defendant's negligence, he must state in substance whatever it would have been necessary to state in a corresponding declaration in an action on the case.' 9 This follows clearly from the provision in Section 31 abolishing forms of action: "This section shall not be deemed to affect in any way the substantial averments of fact necessary to state any cause of action either at law or in equity."
A multitude of decisions from other Code states show that the expression, "averments of fact," is to be understood in a common-law sense; that is, if an allegation was regarded as a statement of factO for purposes of pleading under the older system, in general, it will be so regarded undel the new system, although analysis may clearly show it to be the legal result of unstated facts, as when we allege that A and B are husband and wife, or that A executed and delivered a deed to B whereby etc.
The abolishment of forms of action may help out a bad analysis of the case, as where the pleader attempts to state the elements of one sort of liability, and actually states another. Such a mistake might have been fatal under the former system. Formerly if the pleader brought an action on the case his declaration must state a case of tort liability, and failing in that, it was not helped by a sufficient statement of a breach of contract.
2 '
Under the new system, the sufficiency of the pleading is not affected by an ineffective attempt to state a particular cause of action, if its allegations amount to a sufficient statement of some cause of action. For example, an ineffective attempt to state a case of trespass to land with matters in aggravation of damages has been sustained as a complaint for conversion.22 An ineffective attempt to state a cause of action for conversion of money has been sustained as a complaint for money had and received.23 A complaint framed for specific performance has been sustained as an action at law for breach of contract. 4 Misconceived complaints may furnish difficult problems of construction, but that can not be avoided. We have always had such. problems in equity pleading where a bill framed on an erroneous theory might be sustained on some other theory. The requirement that the complaint in an action at law contain a demand for relief is ordinarily a matter of form,25 because the nature of the judgment is fixed by the claim. In the great majority of cases at law problems'as to parties must be settled by the old rules.2 6 If it was formerly necessary to join two or more persons as plaintiffs because the right of action was joint, the same necessity still exists. If it was formerly necessary to join two or more persons as defendants because the liability was joint the requirement has not been changed. If it was formerly permissible to sue two or more persons jointly or severally, the same alternatives continue. But Sections 23 and 24 do permit a joinder of plaintiffs and defendants in legal actions which was not possible before. This can be illustrated by a few cases. Several persons injured by the same accident27 have been permitted to join as plaintiffs in an action for damages, because their claims arose out of the same transaction and involved common questions of fact. Persons severally defrauded2 l by the same prospectus have been permitted to join on the same theory. Persons severally 9 liable on the same instrument have been joined as defendants, even where liable on separate 3 0 instruments, as in the case of separate insurers issuing policies covering the same property. The joinder of defendants liable in the alternative has always existed in tort actions in fact, though not in form. We alleged that A and B did thus and so, and recovered against one if we proved him guilty. Permissive joinder in actions at law under Sections 23 and 24 is too broad a field for adequate 3 treatment here. The joinder of counts in the complaint is unrestricted except by such limitation as may be implied in the ections on venue and in the sections on joinder of parties. Defensive pleading may make more trouble for the common law pleader. A motion has been substituted for the demurrer, and is available to reach any objection to a pleading for which a demurrer could have been used.
26 There are no provisions in the article on Parties (C.P.A. Art. V) attempting to define or specify what persons must join as plaintiffs or be joined as defendants. Accordingly, as declared by § i of the Act, the common law is to govern. (1923) . 31 Some light is thrown on the problem of the joinder of defendants on the basis of alternative liability by Ader v. Blau, 241 N.Y. 7, 148 N.E. 771 (1925) Nice questions as to whether it should be general or special disappear, because the motion is required to point out the defect specifically, whether it is one of form or substance. The only vestige of the general demurrer is found in cases where the motion substitute is carried back to a prior pleading. Pleas in abatement my be used as formerly, but without danger, because a judgment of respondeat ouster is to be given in a1132 cases where they are not sustained.
Under Section 43 defenses in abatement may be joined in the answer with defenses in bar, though separate trials may be necessary.
Under Section 48 certain specified defenses may be made by motion and affidavits, though it may be inadvisable to do so because a trial on affidavits is frequently unsatisfactory.
Section 40 deprives the defendant of that most convenient plea, the general issue, and substitutes a specific denial of each allegation not admitted. It frequently requires some thought and analysis to frame a good specific denial, as can be seen from the older cases when specific and special traverses were more generally used.
Allegations usually contain some immaterial matters. A denial in the exact language of the allegation may result in an implied admission. A denial that on a certain day D assaulted P as a matter of logic simply denies the coincidence of the time and the act. By the ordinary rules of construction it is not taken as a denial of the act, but of the time 33 of its occurrence. The defensive pleader will have occasion to brush up some forgotten learning on the subject of the negative pregnant. The Code expressly condemns evasive denials which do not meet the substance of the allegation. The requirement in Section 43 of a statement of the facts constituting any affirmative defense may give the pleader difficulty because it can not be consistently applied to any system of pleading which permits a pleading of conclusions.
This may be illustrated by the difference in pleading the same defense to an action of trespass and an action of trover. If an officer sued in trespass for taking the plaintiff's goods wished to make the defense of seizure under process, he must plead it specially3 4 because he thereby admitted and justified the taking. If he was sued in trover for the same taking, he 32 C.P.A. § 5o(4) A judgment for the plaintiff on an issue as to the truth of any defense in abatement shall be that the defendant answer over.
33 Hanson.v. Lehman, 18 was not permitted 35 to plead specially, because it would amount to an argumentative denial of the conversion. The allegation of taking was approximately a statement of fact, and hence could be confessed and avoided by the assertion of other facts. The allegation of conversion was a conclusion, and if confessed could not be avoided. And yet the real issue was the same in both cases.
Where a defendant in ejectment relied on adverse possession to defeat a regular chain of paper title in the plaintiff, he was actually invoking an affirmative defense because he was not disputing the facts on which the plaintiff based his claim, but avoiding their effect by additional facts. But the defendant would not have been permitted 36 to plead adverse possession specially because it amounted to a denial of the plaintiff's "title." Section 43 gives a number of examples of affirmative defenses such as payment, release, fraud, statute of frauds, etc., which were generally recognized as such by cases holding that it was permissible to plead them specially if the defendant preferred that course instead of proving them under the general issue.
It is hard to see anything affirmative in some of the defenses mentioned in Section 43, such as non-delivery and want of consideration. If the complaint must allege delivery, non-delivery would seem to be a mere denial. Where the complaint alleges that P delivered, a denial that P delivered would seem to serve the purpose as well as an allegation that P failed to deliver.
A large field of uncertainty has been created by the last clause in Section 43, requiring a statement of any defense, whether affirmative or not, which if not expressly stated would be likely to take the adverse party by surprise. I might hazard a guess that it might be applied to cases where the complaint states a conclusion and a denial of the conclusion would not indicate the real issue. For example, a conclusion that A is the wife of B might be destroyed by proof that no marriage in fact ever took place, or that the marriage was bigamous. It might be thought that the plaintiff might be taken by surprise37 by the latter contention if it were not stated. 37 A good illustration of the surprising discrepancy between the apparent issue made by a denial of a pleadable conclusion and the actual issue is furnished by the case of Johnson v. Oswald, 38 Minn. 550, 38 N.W. 630 (i888). The complaint alleged that P was the owner and The Act is not clear 38 on the subject of equitable defenses, and the question will doubtless arise to perplex the pleader.
There are many cases where a legal claim may be defeated by resort to equity. A claim for damages for the breach of a written contract may be defeated by the reformation of the instrument.
From the standpoint of the whole law of the land it might be said that equity furnished a defense to the legal claim. In this sense we may speak of "equitable defenses."
From a procedural standpoint the defendant in the legal action had an equitable cause of action, the enforcement of which gave him a legal defense. Many of these defensive equitable causes of action have by a natural process of evolution developed into legal defenses, and may be relied on as such.
At an earlier period of the law, pAyment of the mortgage debt after default did not revest the title in the mortgagor. He had no defense to an action of ejectment by the mortgagee, but was forced to proceed by bill in equity to obtain a release which would give him a defense. Today payment of the mortgage debt, though after default, discharges the mortgage. Formerly an estoppel in pais was not available at law in any case. Today such estoppels are recognized as legal 39 defenses to many actions. So far as equitable causes of action have become legal defenses they stand on the same basis as any other legal defenses.
Most of the Codes, following the New York Code, provide that a defendant might set up as many defenses as he had, whether legal or equitable. Such equities as had already become legal defenses were not affected possessed of certain chattels and that D took and converted them. The answer was a general denial. P relied on a sale and delivery of the chattels to him by X. It was held competent for D to "disprove" P's title, by proof that D had been induced by fraudulent representations to sell the chattels to X and that P purchased from X with notice, and that D had rescinded, etc. 38 C.P.A. § 43(2), provides for alternative statements, "or, when they appear in different counts or defenses (whether legal or equitable) he may state the counts or defenses which contain them in the alternative. . . 2" (italics supplied).
Rule ii of the Illinois Supreme Court lends some color to the idea of equitable defenses:. "Where complaints, counterclaims or defenses combine matters at law and in equity, which could not have been united in one proceeding prior to January i, 1934 ... " (italics supplied). These casual references to what might be thought to be "equitable defenses" are certainly not by this provision. In some cases affirmative 4° relief was necessary to make the equity effective. Here it was apparent that a cross-action was necessary. The defendant might use an equitable counterclaim for this purpose instead of an original suit.
In the case of many equities, affirmative relief did not seem necessary, and the statute was accordingly invoked to permit the pleading of the equity in the form of a mere defense.
4
" Where this has been permitted, the inevitable tendency has been to treat it as any other defense triable by jury.
4 2 Thus the provisions for equitable defenses have resulted in the creation of new legal defenses, many of which are not well suited for jury trial.
In the absence of any explicit provision in the new Act on equitable defenses, it would seem that wherever it was necessary before January i to proceed by bill in equity, it should still be necessary to proceed by equitable cross-action.
43
In the case of a complaint seeking a money judgment, a counterclaim for a money demand is defensive in the same sense that a set-off was defensive, in that it reduces or cancels the plaintiff's claim. The statute permits any kind of a cross-demand to be set up in any case, but there is no point44 in doing so unless it is defensive.
The reply to a counterclaim serves the purpose of an answer, and is governed by the same rules. The reply to defenses set up by plea or answer serves the purpose of a common-law replication. But the abolishment of all general traverses renders useless some of the learning involved in the correct use of the "replication de injuria." It can not be used at all. All denials must be specific. But it is still necessary to determine whether a 40 Lombard v. Cowham, 34 Wis. 486 (1874) Gill v. Pelkey, 54 Ohio St. 348,43 N.E. 991 (1896) . 43 Rule io of the Illinois Supreme Court that "All matters which, prior to January I, 1934, were within the jurisdiction of a court of equity, whether directly or as an incident to other matters,..., shall be heard and decided in the manner theretofore practiced in courts of equity" is persuasive at least that these "equitable defenses" have not been converted into technical legal defenses triable by jury. They were certainly within the jurisdiction of courts of equity prior to January i, 1934, and an equitable proceeding was necessary to make them available. If the rule means what its language seems to mean, they are to be tried in the manner heretofore practiced in courts of equity.
denial will raise the proper issue, or whether a new assignment4 s is necessary. A departure is just as objectionable4 6 un der the Code as at common law, and pleaders must take the common law rules on that subject into account. This is, in short, an outline at least of the general scheme of pleading provided by the Civil Practice Act.
THE NEW POOR LAW: A STUDY OF FRAUD IN
ILLINOIS UNEMPLOYMENT RELIEF* LEON M. DESPIES** NE OF the most difficult social problems created by the current economic depression has been the providing of relief for the unemployed until future re-employment. Unemployment is, of course, not a phenomenon peculiar to the depression; but during the depression the vast American poor-house system and the generously endowed agencies of private charity have proven insufficient to solve the problem, and the municipalities, the states and the federal government have been compelled to summon all available instrumentalities to meet an unparalleled crisis directly. involving approximately i5,ooo,ooo unemployed persons. Contemporan~ously with the decisive shift in the agencies, method, and scope of poor relief has come a similar shift in the laws applicable thereto, ranging in spirit from the Wisconsin Unemployment Reserve Act" to the "dole" laws of most other states. It can definitely be stated that a new body of statutory principles has been and is being enacted to provide a concomitant growth in the law. It is proposed in this study to examine the growth of this new body of law in Illinois, particularly in its apph.cation to the question of civil and criminal liability of relief recipients for alleged "fraud" and "misrepresentation" in obtaining relief. This applica4s There is no provision in the Act, or in any of the other Codes, for a formal new assignment, but when the necessity arises a new assignment in fact is made by an amendment of the complaint, Campbell v. 
